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bonuses (in lieu of dividends).
Last week, President Andy-40 termi-

nated the employment of Bonnie-20 and
Clyde-15.  Andy-40 locked them out of the
premises.  Despite demands, Andy-40 is
depriving Bonnie-20 and Clyde-15 any
access to the books or records of ACME.

Andy-40, who is a good friend of mine,
has told me that he wants me to continue
representing ACME as its general counsel.

Vice-President Bonnie-20 and
Treasurer Clyde-15 have written and called
me, claiming that they were improperly
ousted, they were responsible for growing
the business of ACME, taking reduced
compensation because they were creating
value, and without their continued involve-
ment in the day-to-day operations of
ACME, the business they took from having
almost no value to having a value in the
millions which will slowly disintegrate,
ultimately leaving all the shareholders with
little or nothing.  They want me to defend
their position, and obtain a return to the
way things were. Alternatively, they want
damages for their lost income, breach of
contract, and devaluation of their stock.  If
I cannot obtain results quickly, they want
me to withdraw as counsel.

I do not want to lose ACME as a cor-
porate client.  Aside from the emotional
attachment, the payment of my average
monthly billings to ACME has provided the
opportunity for me to engage in other
endeavors, such as the writing of articles
for newsletters.  

What should I do so I can continue?
Look up Ethical Rule 1.13, "Organization
as Client."

My conservative nature compels me to
make certain everyone understands the iden-
tity of my client is ACME.  ER 1.13(d).
Although a corporation can act only through
its officers, directors, employees, and share-
holders, they are "only" the constituents of
the legal entity - ACME - my client.  Do not
misunderstand - Arizona's Rules of
Professional Conduct allow me to represent
both ACME and its constituents.  I am not
required to explain the identity of my client -
ACME - unless it is apparent ACME's inter-
ests are adverse to the constituents with
whom I am dealing. Id. It just makes sense
to me to have everyone apprised of the
potential for conflict, and its consequences.

Next, I need to make certain who of

the constituents is or are duly authorized to
act on behalf of ACME. ER 1.13. After
that, I ordinarily should accept the deci-
sions made by the authorized constituent(s)
even if I doubt their utility or prudence. ER
1.13, Comment. Even if I believe a decision
concerning policy or operations entails a
serious risk, I should not interject, as the
matter is outside my province as legal
counsel.  Id.

Thus, if, as the duly authorized con-
stituent, Andy-40 has directed the lockout
of Bonnie-20 and Clyde-15, so be it.
Unless, of course, I conclude there is a vio-
lation of a legal obligation to
ACME, or a violation of the
law that is likely to inflict
substantial injury on ACME.
My duty of loyalty and to
exercise independent profes-
sional judgment (Cottonwood
Estates, Inc. v. Paradise
Builders, Inc., 128 Ariz. 99,
106, 624 P.2d 296, 303
[1981]) must be predomi-
nant.  I may seek reconsider-
ation. ER 1.13(b)(1).  At a
minimum, I need to explain to my buddy
Andy-40 the potential consequences of his
continued conduct. ER 1.13, Comment.

If Andy-40 pushes ahead, and I deem it
of sufficient seriousness and importance to
ACME, I had better inform the board of
directors.  Among other things, someone
needs to question Andy-40's motives, and
whether they are at variance with ACME's
interests.  I need to consider urging the
board to obtain an independent legal opin-
ion.  ER 1.13(b)(2), Comment.

Moving forward, because I have not
succeeded in obtaining their reinstatement
as employees involved in ACME's daily
operations, Bonnie-20 and Clyde-15 want
me gone.  My feeling is that not only do I
not have to withdraw, but also I should not.
My loyalty is to ACME, and I am doing
what I can to give it correct legal advice
and proper counsel.

FIRST TWIST: Clyde-15 now claims
conflict because one of my partners and I
represented his family in acquiring com-
mercial property last year, with significant,
related tax planning.

May I continue to represent ACME?
It depends. 

First, I know that if the representation

of Clyde-15 is ongoing, I cannot proceed
without the consent of both ACME and
Clyde-15, and only after I determine my
representation of ACME will not adversely
affect my relationship with Clyde-15.  ER
1.7.  Fat chance.  But, let us assume the
representation of Clyde-15 has terminated.
He is a former client.  ER 1.9.  The answers
to two questions lie at the heart of Clyde-
15's claim.

MY DISQUALIFICATION?
Clyde-15 will prevail in seeking my dis-

qualification, if he can (1) establish a sub-
stantial relationship between the subject mat-

ter of the prior representation
(purchase and sale agreement,
with tax considerations) and
the claims he is asserting
against A-40 (and ACME) In
re Evans, 113 Ariz. 458, 556
P.2d 792 (1976); or, show that
in handling the prior matter,
my partner and I had access to
confidential materials or were
provided confidential infor-
mation substantially related to
Clyde-15's current claims.

Bicas v. Superior Court, 116 Ariz. 69, 567
P.2d 1198 (App. 1977); Cooke v. Laidlaw,
Adams & Peck, Inc., 126 A.D.2d 453, 510
N.Y.S.2d 597 (1987).  ER 1.9 is the rule that
sets the standard for a lawyer's representation
of a second client after termination of a
client-lawyer relationship.  ER 1.7 sets out
the principles for determining whether the
interests of the two clients are adverse.
In this twisted hypothetical, I say Clyde-15
cannot demonstrate the necessary facts to
oust me.  I'm hanging in.  

SECOND TWIST: Bonnie-20 and
Clyde-15 have made a formal demand upon
ACME's directors to take prompt action to
enforce its rights against Andy-40 because
(as detailed in their written allegations) he
has engaged in self-dealing, has stripped
ACME of a corporate opportunity, and has
caused ACME to commit waste.  They
even allege fraud.  I am also told they
intend to pursue direct claims against
Andy-40 for breaches of his fiduciary duty
toward them.

Do I have to resign as counsel? Not yet.
Among other things, I need to recall

whether I have counseled Andy-40 as to
any of his actions against Bonnie-20 and
Clyde-15.  If I have, I may be compelled to
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disclose our conversations because, as
minority shareholders and directors of
ACME (which I also represent), Bonnie-20
and Clyde-15 may be found entitled to
know whatever advice I have given Andy-
40 regarding corporate matters.  Evans v.
Blesi, 345 N.W.2d 775 (1984).  

In some jurisdictions, I absolutely must
not represent both ACME and Andy-40.  In
re Kinsey, 294 Or. 544, 660 P.2d 660 (con-
tinuing to represent corporation and majori-
ty controlling stockholder after minority
stockholder brings derivative action war-
rants public reprimand unless the claim is
patently sham or patently frivolous);
Forrest v. Baeza, 58 Cal.App.4th 65, 74, 67
Cal.Rptr.2d 857, 863 ("Current case law
clearly forbids dual representation of a cor-
poration and directors in a shareholder
derivative suit, at least where, as here, the
directors are alleged to have committed
fraud").  In Arizona, the fact ACME is my
client "does not alone resolve the issue."
ER 1.13, Comment.  The primary issue is
whether ACME's and Andy-40's interests
are adverse.  ER 1.13, Comment; ER 1.7.
As stated in the last three sentences of the
Comment to ER 1.13:

“Most derivative actions are a normal
incident or an organization's affairs, to be
defended by the organization's lawyer
like any other suit.  However, if the claim
involves serious charges of wrongdoing
by those in control
of the organization,
a conflict may arise
between the
lawyer's duty to the
organization and the
lawyer's relation-
ship with the board.  In those circum-
stances, ER 1.7 governs who should rep-
resent the directors and the organization.”

See also Robinson v. Snell's Limbs and
Braces of New Orleans, Inc. 538 So.2d
1045 (1989) (law firm could represent both
corporation and individual defendants
because their interests were not adverse -
corporation was only a nominal defendant).  

Some jurisdictions, such as Indiana,
have adopted procedures that can preclude
the filing of derivative actions.  If the board
of directors appoints a "Special Litigation
Committee" comprised of disinterested

members and the committee conducts a
good faith investigation, the dissident share-
holder may not bring his derivative proceed-
ing if the committee determines its pursuit
would not be in the best interests of the cor-
poration.  Indiana Code section 23-1-32-4(c)
and its Official Comments; Cutshall v.
Barker, 733 N.E.2d 973 (2000).  The
appointment of an independent committee
would be something to consider recom-
mending, although Arizona does not have a
similar statutory proposition.  If I want to do
whatever appropriate to remain ACME's
counsel, I will not sit on the committee.

THIRD ALTERNATIVE TWIST:
Bonnie-20 now asserts conflict because the
attorney who represented her in the negotia-
tions and drafting of her employment contract
with ACME now works for my law firm.  

Now what? "I'm outta here."
If I had represented Bonnie-20, every-

one would easily agree I could not repre-
sent ACME against Bonnie-20.  In re
Banks, 283 Or. 459, 584 p.2d 284 (1978).
The rule is that if I would have a conflict,
so would every attorney in my firm.  ER
1.10(a).  If an attorney in my firm would
have a conflict, so would I. ER 1.10(b);
State v. Harrison, 165 Ariz. 557, 799 P.2d
898 (App. 1990).

FOURTH ALTERNATIVE TWIST:
Bonnie-20 and Clyde-15 are beginning to
hint they have reason to believe I represent-
ed ACME in several of the transactions

about which they are
complaining.  I am
becoming concerned I
may be named as a co-
defendant.  

Result: Gone in
60 seconds.

The answer should be obvious.  Too
bad it was not for the attorney co-defen-
dants in  Guiliano v. Carlisle, 211 A.D.2d
757, 621 N.Y.S.2d 685 (1995) and Chang v.
Chang, 190 A.D.2d 311, 317, 597 N..S.2d
692, 695 (1993) ("As a defendant himself,
Mr. Cartelli was in a hopelessly compro-
mised position").

FIFTH ALTERNATIVE TWIST:
Two months before Andy-40 locked out
Bonnie-20 and Clyde-15, I resigned from
representing ACME because I could not
condone the way my friend Andy-40 was
treating his employees, friends, and family.
Bonnie-20 and Clyde-15 now want me to

represent them in their derivative action for
Andy-40's misfeasance in office.  I want to
help because I think they are right.  

May I? Arguably, yes, but personally,
no way.

If I learned corporate secrets and prom-
ises from my earlier representation that
would bear on the lawsuit, definitely not.
ER 1.9(b); Goldstein v. Lees, 46
Cal.App.3d 614, 120 Cal.Rptr. 253 (1975).
Any third person would presume that I did.

Still, there have been cases, such as
Jacuzzi v. Jacuzzi Bros., Inc., 218
Cal.App.2d 24, 32 Cal.Rptr. 188 (1963),
where, in the absence of a possible breach
of professional confidence entrusted to me
by ACME, I will not be disqualified.  It is
going to be really hard to argue that I have
not acquired confidential information from
my involvement with ACME.  And, it is not
as though my representation of it was limit-
ed to unrelated transactions or matter that
would have no bearing on the lawsuit.
Martin v. Donghia Associates, Inc., 73
A.D.2d 898, 424 N.Y.S.2d 222 (1980).

If there is any doubt as to whether a
conflict exists, I must expect it to be
resolved in favor of disqualification.  Fleet
v. Pulsar Construction Corp., 143 A.D.2d
187, 531 N.Y.S.2d 635 (1988).

That is what attorney Strutz should
have expected when he prepared the deriva-
tive action complaint for his corporate
client's president the day following Strutz's
termination as general counsel.  His result:
a two-year suspension from the practice of
law. In re Strutz, 652 N.E.2d 41 (1995).

CONCLUSION, ONE FINAL FOOD
FOR THOUGHT: Assume attorney Cash
Formee, who has had no prior involvement
with any of the players, agrees to represent
Bonnie-20 and Clyde-15 in their derivative
action.  I propose he should be able to repre-
sent them both derivatively and in whatever
direct actions they may have against Andy-
40.  Will Formee face disqualification, or
even a Bar claim, if the complaint that he
signs also asserts their direct causes of action
for wrongful termination and breach of
employment contract against ACME?

We welcome your input! Please send your
comments and solutions to: Letters to the
Editor, The Arizona Business Lawyer
7633 E. Acoma Drive, Scottsdale, AZ 85260

“Result: 
Gone in 60 seconds.”

The ACME Company, Two Directors/Shareholders and 
One Non-Director/Shareholder Want Me As Their Lawyer
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The Effect of New Rule 16(g), ARCP, 
On Business Litigation Practice - Part I

By: Paul J. Buser, Editor-In-Chief, Arizona Business Lawyer

EDITOR'S NOTE: This is the first in a

series of three columns on the effect of

new Rule 16(g), ARCP, on business litiga-

tion practice.

Pervasive conflict in our lives and the
physical, emotional, and resource
costs that result from disputes man-

date us to manage and resolve our differ-
ences. We try to develop procedures that
are efficient, to allow us to satisfy our inter-
ests, to minimize anguish and suffering, and
that control unnecessary expenditures of
resources.1

Conflict is natural, inevitable, necessary,
and normal. The problem is not the existence
of conflict but how we handle it.2

The above principles are acknowledged.
Today, with the advent of new Rule 16(g),
Arizona Rules of Civil Procedure, we have
an Arizona Supreme Court (reprinted in its
entirety on page 5) roadmap that governs
the business of the litigation for our busi-
ness law clients.

NEW ARIZONA SUPREME COURT RULE

Recognizing the increasing flood of liti-
gation in our state courts, and in order to
meet the challenge of the business of con-
flict in the busy Arizona court system, the
Supreme Court of Arizona has approved a
new rule change requiring attorneys to con-
sult with each other and their respective
clients about alternative dispute resolution
in all cases subject to the Rules of Civil
Procedure.  

Prior to the enactment of new Rule 16(g),
ARCP, our duty to our clients -  to attempt
to settle cases - has been essentially an ethi-
cal duty.  Some critics have said that
notwithstanding the ethical and professional
requirements to attempt settlement, the con-
sultation requirement under the ethics rules
has been often been honored only as an
exception rather than the rule.

Now not only is there a rule of procedure
to affect every business litigation practice,
as we speak,  special court forms are being
prepared so that counsel for each party has
an affirmative duty to notify the court that 
counsel and the parties are following new
Rule 16(g).  

MODEL "NOTICE" OF RULE 16(G)
COMPLIANCE

Accompanying this column on page 6 is
a model Attorneys’ Notice to the Court
regarding compliance with Rule 16(g).  

This draft model is taken from the CLE
materials provided by the Arizona State Bar
for the inaugural program on the new rule
change "affecting all civil litigators."  

The first Rule 16(g) program was pre-
sented by the Bar on January 30 at the
Sandra Day O'Connor United States Court
House in Phoenix.   Since January, other
"ADR  New Rule Change" seminars have
been presented in Prescott, Tucson, Yuma
and Flagstaff. 
BUSINESS LAW ADR TAKING HOLD

NATIONWIDE

Corporate counsel must be particularly
attuned to ADR because of "the high cost,
contentiousness, and inefficiency of adver-
sarial litigation."3

Consequently, earlier this spring, in
Seattle,  I attended "New Vistas in Dispute
Resolution" conference.  This three-day CLE
program was co-sponsored by the American
Bar Association Section of Dispute
Resolution, the Washington Law School
Foundation, and the Washington State Bar
Association Dispute Resolution Section.  

Specifically, my focus was the "corporate
mediation program", which was attended by
approximately 25 individuals.  Most of the
attendees were seasoned practitioners and
all of them came with varied background
credentials.

The corporate mediation attendees were in
the main experienced and seasoned attorneys
from many different parts of the country
(Los Angeles, San Francisco, Philadelphia,
Boston, Washington, DC, Florida, Virginia,
Washington State, Arizona, Ohio, Georgia).  

The attendees also represented many dif-
ferent areas of business law practice,
including small business corporations, part-
nerships, other business associations, "in-
house" counsel for large companies, real
estate, steel construction, the insurance
industry, financial services, government
attorneys, non-profit corporation counsel,
business litigation as well as commercial
transactional attorneys.   

The discussion for the corporate mediation

afternoon highlighted a new concept for
many of the business lawyers present; i.e.,
"transformative ADR".  

This discussion centered on what can be
done to change the interaction and culture of
those within corporate and business environ-
ments;  that is, to change the ways of think-
ing of those with whom business lawyers
deal  so that contesting parties can bring to
the table before litigation - earlier in the
process of a dispute - a new type of resolu-
tion process (ADR). 
SHOULD WE INSTITUTIONALIZE

BUSINESS LAW ADR?
One of the main questions of the Seattle

discussion was this: Should business
lawyers, in private practice, attempt to cir-
cumvent all courtroom litigation? Is this
what new Rule 16(g) portends?

ADR is already being implemented by
many businesses through what is called
"institutionalization of corporate ADR."  

A good example is the internal resolution
of employee disputes. Some of the same
questions, of course, are being faced in the
securities industry with mandatory arbitra-
tion of shareholder disputes involving secu-
rity brokers, and with respect to mandatory
arbitration clauses in health insurance as
well as in automobile insurance policies.

The question still is asked whether this is
a good procedure if an employee, a share-
holder or an insured is prevented from
going to litigation, i.e., to have his or her
"day in court."

Notwithstanding these "day in court" con-
cerns, the point being made at the Seattle
corporate mediation program was that busi-
ness law non-court ADR is on the rise
throughout the country and business law liti-
gators need to becomes aware of and skilled
in its process. 
WHAT TYPES OF ADR SHOULD

BUSINESS LAWYERS EMPLOY?
To be more practical, and not just aca-

demic, Arizona business lawyers now must
recognize their procedural duties to their
clients under the new rule i.e., to explore
alternative dispute resolution in one of sev-
eral fashions.  

When counsel confers with his or her
client to consider ADR, counsel must be 
able to explain the ADR alternatives avail-
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able.  These include:  arbitration, "early
neutral evaluation," mediation, "mini-trial",
negotiation, neutral fact-finding, ombuds,
private judging, settlement conferences,
and summary jury trial.  

Each of these alternatives within the con-
cept of ADR will be discussed and
reviewed in my next two columns.
QUESTIONS

• When Do You See Yourself "Going to
Court" Again?

• Will there always be Enron and Arthur
Andersen type litigations?  

• Do you have to beat your head against an
ADR wall when the other attorney or his
client refuses to participate in good faith
ADR under Rule 16(g)?   

• Who can afford ADR anyway?  Why
spend money in ADR and in the
Courtroom, or does the former exclude
the latter by definition?

• Should there be two levels of ADR - one
imposed by courthouse-trained personnel
for those who cannot afford private
judges, and the other for those who have
the money to buy justice outside the
Arizona court system?
It is not unusual for both smaller and larger

law firms to have "teams" of transactional
lawyers and "teams" of business litigators
where one set drafts the documents 
and the other set litigates them (either enforce
or defend) for their clients.  That team
approach still exists and is a requirement for
a versatile firm practice which clients expect.
But will the team approach survive, or be
modified to adjust to the new rule?

I have barely skimmed the surface of this
important challenge for business litigation
lawyers.  We who are used to "going to
court" to solve our client's problems.

New focus must be given because of
Rule 16(g).  We will discuss that focus in
our next column.
ENDNOTES

1 Christopher Moore, The Mediation
Process, Practical Strategies for Resolving
Conflict (Second Edition), p. 3 (1996
Jossey-Bass Publishers • San Francisco).

2 Bernard Mayer, The Dynamics of Conflict
Resolution - A Practitioner's Guide, p. 3
(2000 Jossey-Bass, A Wiley Company •
San Francisco).

3 Adler, "Expanding Use of ADR:
Opportunity for Corporate Counsel", Vol.
16 The Corporate Counseler, p. 7
(December 2001 Law Journal
Newsletters Publisher).

ARIZONA RULES OF CIVIL PROCEDURE
PLEADINGS, MOTIONS, PRETRIAL PROCEDURES

Rule 16(g), Alternative Dispute Resolution

A. Upon motion of any party, or upon its own initiative after consul-

tation with the parties, the court may direct the parties in any

action to submit the dispute which is the subject matter of the

action to an alternative dispute resolution program created or

authorized by appropriate local rules.

B. The Parties' Duty to Consider ADR, and to Confer and Report. 
1. No later than 90 days following the first appearance of a defen-

dant, the parties shall confer, either in person or by telephone,

about:

a. the possibilities for a prompt settlement or resolution of the

case; and

b. whether they may benefit from participating in some alternative

dispute resolution ("ADR") process, the type of process that

would be most appropriate in their case, the selection of an ADR

service provider and the scheduling of the proceedings.

2. The attorneys of record and all unrepresented parties who have

appeared in the case are jointly responsible for attempting in

good faith to settle the case or agree on an ADR process and

for reporting the outcome of their conference to the court.

Within 30 days after their conference, the parties shall inform

the court by means of a text prescribed in an official form

promulgated pursuant to Rule 84 of the following:

a.  if the parties have agreed to use a specific ADR process, the

type of ADR process to be used, the name and address of the

ADR service provider they will use and the date by which

the ADR proceedings will be completed;

b. if the parties have not agreed to use a specific ADR process,

the position of each party as to the type of ADR process that

is appropriate for their circumstances or, in the alternative,

why ADR is not appropriate; and

c. whether any party requests that the court conduct a confer-

ence to consider ADR.

3. Unless the parties have agreed to use a specific ADR process,

the court may direct the parties, the attorneys for the parties

and, if appropriate, representatives of the parties having author-

ity to settle, to discuss with a court-appointed ADR specialist,

either in person or by telephone, whether ADR is appropriate

and the types of ADR processes that might benefit their case.
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MODELADRNOTICE

Name:
Address:
City:
State:
Phone:

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF ___________

___________________________________ )
Plaintiff, ) Case No.:

vs. )
___________________________________ ) Joint Alternative Dispute Resolution

Defendant. ) Statement to the Court

Pursuant to the Arizona Rules of Civil Procedure, I hereby state the following, under penalty of perjury:

1. The parties have conferred as required by Rule 16(g)(2). � Yes  � No

2. Is this case subject to compulsory arbitration under Rule 72(b)? � Yes  � No
[Note:  Pursuant to Rule 72(d), the court shall waive the compulsory arbitration requirement if the parties agree to par-
ticipate in a different ADR process approved by the court.]

3. If the case is subject to compulsory arbitration have the parties agreed to participate in an ADR process other than
compulsory arbitration? � Yes  � No

4. If the case is not subject to compulsory arbitration have the parties agreed to participate in an ADR process?
� Yes  � No

5. If the answer to three or four is yes, the parties agree to participate in the following ADR process:
A. � mediation � binding arbitration � early neutral evaluation

� short trial � summary jury trial  � judge pro tem - settlement conference
� other

B. � The parties will use a private provider
� The parties request a program provided through the court [Note:  Not all programs are available through the
court.]

C. If known, the name and address of the person or company providing the ADR service is:

D. The parties expect to complete the ADR process by:  ______/______/______

6. The parties have been unable to agree on an ADR process.  The ? plaintiff/  ? defendant believes that the following ADR
process would be appropriate:  _________________________________________________

7. The � plaintiff/  � defendant requests a conference to discuss ADR.

8. The � plaintiff/  � defendant believes that an ADR process would not be appropriate for the following reason:
_____________________________________________________________________________________

______________________________ ___________________________________________
Date Plaintiff
______________________________ ___________________________________________
Date Defendant
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2002 Legislative Changes to
Arizona Corporation Statutes

By: Terence W. Thompson, a shareholder of Gallagher & Kennedy, PA.

Title 10 (pertaining to various types of corporations) was amended
by Chapter 88 (House Bill 2401), which was approved by the
Governor on April 29, 2002.  Title 29 (pertaining to partnerships and
limited liability companies) was not modified during the 2002
Regular Session or the 2002 First and Second Special Sessions.

The key changes made by Chapter 88 include the following:
•  As to an Arizona corporation that is redomesticating to another
jurisdiction, the Arizona Business Corporations Act (Section 10-226)
originally provided that, after the filing of articles of domestication
in the foreign jurisdiction, the corporation automatically became a
foreign corporation qualified to do business in Arizona.  Under
Chapter 88, the foreign corporation is now required to separately file
for authority to transact business in Arizona.

• Chapter 88 adds an additional ground for administrative dissolu-
tion of an Arizona business corporation or of an Arizona nonprofit
corporation.  (The grounds for administrative dissolution include:
failure to pay fees and penalties when due, failure to deliver an
annual report to the corporation commission, failure to designate a
statutory agent, among others.)  Under the new law, a corporation
can be administratively dissolved if it fails to comply with Section
10-1623(A), which requires that a corporation file an information
statement with the corporation commission upon the filing of a peti-
tion for bankruptcy or the appointment of a receiver.  

• The statutes regarding electrical cooperative nonprofit membership
corporations were amended to make a number of technical revisions.
For example, Section 10-2056 was amended to provide that articles
of amendment for electrical cooperative nonprofit corporations are
no longer required to recite that they have been executed pursuant to
Article 2, of Chapter 19 of Title 10.

• Similarly, the statutes regarding electric generation and transmis-
sion cooperative corporations were amended to make a number of
technical revisions.  For example, Section 10-2126 was amended to
provide that electric generation and transmission cooperative corpo-
rations are no longer required to have the president or vice president
execute articles of amendment.

• As to "corporations sole" (religious corporations), the statute gov-
erning such corporations had required that all deeds and other instru-
ments of a corporation sole be sealed with the seal of the corpora-
tion.  Chapter 88 did away with the seal requirement.

THREE GEMS:
Three Creative Sessions on Spotting and 
Handling Certain Subtle but Important
Issues Affecting the Creation of
Businesses, Understanding the Ins & Outs
of Joint Venture Relationships and 
Best Practices in Drafting Software
Licenses
Sponsored by: Business Law Section

Seminar Lead Chair:
Glenn S. Bacal
Quarles & Brady Streich Lang LLP

Seminar Co-Chairs:
William Black, 
Law Offices of William D. Black
Mark Briggs, 
Quarles & Brady Streich Lang LLP
Audrey Cohen-Davis, 
Law Offices of Donald W. Hudspeth PC

Disjointed Ventures – Friends going in,
worse than enemies coming out.  How to
avoid drafting joint venture agreements that
lead to a World War of Words later.
Speakers: P. Robert Moya of Quarles &
Brady Streich Lang LLP and Thomas J.
Curzon of Osborn Maledon PA

How Mundane Can Lead to Blame –
Clients don’t always recognize the dangers
inherent in choosing corporate names, divi-
sion names, product/service names, and
associated taglines and logos.  How to sen-
sitize clients, and how to sensitize yourself
to key issues for corporations. Speakers:
Glenn S. Bacal of Quarles & Brady Streich
Lang LLP,  Kevin Olson of Steptoe &
Johnson and Michael St. George of the Law
Offices of Michael St. George

From Software to SoftWar – How badly
drafted software licensing arrangements can
lead to trench warfare.  How to avoid some
of the stickiest situations in software licens-
ing. Speakers: Karen R. Dickinson of
Quarles & Brady Streich Lang LLP, Barry
Sanders of Allen Price & Padden and Kim
Williamson of the Law Offices of Kim
Williamson

Section meeting from 4:45-5:00 pm  /
Cocktail Reception with live entertain-
ment for section members 5:00-7:00 pm

3
CLE

CREDIT
HOURS

Thursday
June 6

8:50 am
to12 noon

State Bar of Arizona
convention information

(more convention information on page 13)
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FUNDAMENTALS OF BUSINESS 
VALUATION AND THEIR APPLICATION

IN LEGAL DISPUTES 
By: Lynton M. Kotzin and Scott K. Weiss

[PART ONE]

I. The Issue of Valuation
A. Valuation often is one of the most important aspects of negotiations sur-

rounding business transactions and business disputes.
B. Attorneys negotiating valuation issues in transactions and judges deciding

valuation issues in business disputes often are not properly trained in the
fundamentals of business valuation, and must either educate themselves on
the issues or rely on experts.

C. Although familiar with their businesses, companies will often use rudimenta-
ry or unsophisticated methods of valuation that are unsupported.

II. Fair Value: the process of determining "fair value" requires appraisers and the
courts to examine various factors of value such as those enumerated below.
However, some general principles apply.

A. General Principles in Appraisal Proceedings:
1. The appraisal statutes in various states use different terms such as

"value," "fair cash value," "market value," etc. to indicate the amount to
which parties are entitled.  These different terms do not have unique
meanings, but rather judicial discussion of valuation is often very similar
in terminology and philosophy under various remedies.  An analysis of
the case law suggests the existence of three broad general approaches to
the question of valuation, and no one method is advanced as the exclu-
sive formula.

2. There is a general tendency in most jurisdictions to consider all material
factors and elements that counsel brings to the court, combined with a
reluctance to depend upon any one particular formula exclusively.

3. The determination of the appraisers may be subject to complete judicial
review. The court shall use its judgment to determine the fair value of
the shares, and there is no provision stating that report of the appraiser
appointed by the court shall be binding on the parties or the court.  The
report of appraisers as to the value of shares should be accepted if it is
altogether responsive to legal requirements, but the court is obliged to
review and test the appraisal by legal standards and make such modifica-
tion as may be dictated thereby.  

a. Arizona:  A.R.S. § 10-1330(D) allows a court to appoint a master to
determine findings of fact that are subject to exceptions as provided
by the court.  In effect, this provision allows a judge to appoint some-
one with relevant business background to assess the appraisals from
both sides, gather additional facts as appropriate, and assist in the
findings of fact by the court.

b. Delaware:  § 262(h) places the obligation to determine the value of
the shares squarely on the court.  The court has the discretion to
select one of the parties' valuation models as its general framework
or to fashion its own.  The court may evaluate the valuation opinions

EDITOR'S NOTE: The follow-

ing article is the first in a series of

three on the subject of business

valuation.   The series is based

upon a spring 2002 CLE presenta-

tion by the authors before the

Business Law Section and is

reprinted with permission of the

authors.  

The series is purposefully pre-

pared presented in this format to

inform section membership with a

focused discussion of points and

authorities, cases, statutes and

concepts affecting the subject of

business valuation.

Part 1 - The Issue of Valuation,

"Fair Value", General Principles

in Appraisal Proceedings, The

Delaware "Block" Method,

Discounted Cash Flow Method,

Cash Flow Projections,

Normalization Adjustments, Asset

Approach.

Part II - Market Approach,

Capitalization of Earnings

Method, Discounts and Premiums.

[Vol. 1 #2 - Fall 2002]

Part III - Dissenters' Rights,

Common Law, Model Act, Arizona

ß 10-1325, Delaware Standards,

Application, Breach of Fiduciary

Duty, "Buy Out" or "Right of First

Refusal" Provisions of Stockholder

Agreements.  [Vol. 1 #3 - Winter

2002]



The Arizona Business Lawyer • June 2002 9

submitted by the parties, select the most repre-
sentative analysis, and then make appropriate
adjustments to the resulting valuation.  Onti,
Inc. v. Integra Bank, 751 A.2d 904, 907 (Del.
Ch. 1999); Klienwort Benson Ltd. v. Silgan
Corp., C.A. No. 11107, slip op. At 10-11 (Del.
Ch. June 15, 1995).  The court also may make
its own independent valuation calculation by
adapting or blending the factual assumptions of
the parties' experts.  M.G. Bancorp., Inc. v. Le
Beau, 737 A.2d 513, 525 (Del. 1999).  It is also
entirely proper for the court to adopt any one
expert's model, methodology, and mathematical
calculations if that valuation is supported by
credible evidence and withstands a critical judi-
cial analysis on the record.  Id. at 526.

B. The Delaware Block Method: Before 1983,
Delaware courts used the Delaware Block Method of
valuation exclusively to determine fair value in an
appraisal proceeding.  The Delaware Block Method
valued a company as the weighted average of its asset
value, market value, and capitalized earnings.
However, the Delaware court held that this method
need not be the exclusive method of valuation. If
another method is used, a more liberal approach must
include proof of value by any techniques or methods
which are "generally considered acceptable in the
financial community."  Weinberger v. UOP, Inc., 457
A.2d 701 (Del. 1983).

C. Discounted Cash Flow Method: Assumes that the
value of a company is equal to the present value of its
projected future cash flows.  This method has been
called the "preeminent valuation methodology" and
"the single best technique to estimate the value of an
economic asset."  DCF methodology rests on three
basic components:  
1. Cash Flow Projections: A five-year period is typ-

ically used, although a shorter or longer period may
be adopted if the evidence indicates that a different
period would produce a more accurate valuation.

Appraisers typically explore various issues during
this stage of the analysis including the following:

• Examining the trends in the projections compared with his-
torical results;
• Conducting an industry analysis to highlight any ongoing or
anticipated changes in the industry which would cause the
company's future performance to differ from the past.  (e.g.,
growth rates, margins, competition, etc.);
• Forecasting reasonable capital expenditures and working
capital requirements in light of projected sales, industry
trends, and future capital requirements; and
• Examining tax issues (i.e., the effects of net operating losses)
which impact the cash flow projections and value conclusion.
Normalization Adjustments: Historical earnings/cash flow
are typically analyzed and normalizing adjustments are made
where applicable.  The concept of normalizing earnings/cash
flow is to present data on a basis comparable to that of other
companies and provide a foundation for developing future
expectations about the subject company.  Appraisers typically
review the following major items to ascertain whether there
are any relevant normalization adjustments:
• Officers' and Owners' Compensation. If the level of com-
pensation at the officer level is unreasonable based on the
value of the services provided, then historical earnings should
be adjusted to reflect the fair market value of those services.
This adjustment is intended to restate the income statement of
the company to a basis that includes the amount of salary that
would be necessary to attract others that are qualified to per-
form the duties required by the company.  
• Non-Operating Assets. Income and expense items that are
unrelated to the business operations are removed from the
subject company's income statement.  This adjustment could
result in either an increase or decrease in historical earnings.
Non-operating assets typically are valued separately since
they do not generate operating cash flow for the business.
• Nonrecurring Income and Expenses. Income and expense
items that are not likely to recur in the future are also
removed from the subject company's income statement, since
the willing buyer would not expect these income or expense
items to be pertinent in the future. This adjustment could

There is a general tendency in most 
jurisdictions to consider all material
factors and elements that counsel
brings to the court, combined with
a reluctance to depend upon any
one particular formula exclusively.

“
”
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result in either an increase or decrease in historical earnings.
• Related Party Transactions. If there are transactions with
related parties at rates not considered arm's length, these
transactions should be adjusted for differences between the
actual transaction amounts and the true economic amounts.
This adjustment could result in either an increase or decrease
in historical earnings.

2.Terminal Value: The present value of all of the
company's future cash flows beginning after the
specific projection period.  Projections may assume
that the company's cash flows will grow each year
in perpetuity, typically at a rate equal to the expect-
ed nominal growth in the national economy.

3.Discount Rate: When applying the income
approach, the economic benefits expected to be
generated by a business are either (a) discounted to
their present value equivalent using a rate of return
that reflects the relative risk of the investment, as
well as the time value of money, or (b) capitalized
by dividing the benefits by a capitalization rate. 

The capitalization rate is the discount rate less the sustain-
able average annual long-term rate of growth in the variable
being capitalized.  A discount rate, by its very nature, is a for-
ward-looking rate and represents the rate an investor expects
to earn if a particular investment is to be made.  Since esti-
mates of what investors expect in the future are not readily
available, appraisers typically look at rates actually earned by
investors over some historical time frame to estimate what
investors might anticipate for the future.  

Once the inputs to the DCF model have been determined,
the value of the enterprise will equal the sum of the cash
flows and the terminal value discounted to present value using
the discount rate, as well as the value of non-operating assets.
The fair value per share is determined by dividing the enter-
prise value (less interest-bearing debt) by the number of
shares outstanding.

D. Asset Approach: The asset approach is a valuation
technique that uses the concept of replacement cost as
an indicator of value.  The premise of the underlying
asset approach is that a prudent investor would pay no
more for a business than the amount for which the
assets of the business could be replaced.  To the extent
that a company's existing assets provide less utility
than new assets, the value of the assets are decreased

to reflect physical deterioration, functional obsoles-
cence, and/or economic obsolescence.  In applying the
asset approach, the subject company's assets are hypo-
thetically sold with the proceeds used to pay off
remaining liabilities.  The net proceeds reflect the
value of the company on an underlying asset basis.

The asset approach focuses on the hypothetical sale of the
company's assets, rather than its earnings potential.

1. This approach is commonly used for companies
with little value beyond their tangible assets, such
as holding companies or companies with an asset
base comprised primarily of highly liquid assets.
Appraisers employ this method when valuing indi-
vidual components of a business enterprise.

2. Appraisers use the asset method to determine a
minimum value of a company, or as a basis for val-
uation of preferred stock when liquidating a com-
pany.  However, when considering goodwill or
valuing a going concern, this method is often indis-
tinguishable from the investment approach.

3. This method tends to undervalue intangible factors
of a business (goodwill) making it less accurate
than the discounted cash flow method in valuing an
existing and viable business.

FUNDAMENTALS OF BUSINESS VALUATION
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After auditing legal fees for 15 years,
having reviewed more than 500,000
hours of time worth about $80,000,000,

most of the inefficiencies that I find and the
complaints I hear about from your clients can be
categorized into 10 common errors.  

In virtually every case the same questionable
practices are always found.  By sharing these
practices with you, I hope that you will avoid
these "snags," and maintain good relationships
with your business law clients.

The Games We Play
1. Immature wine. Young lawyers need to

acquire experience
somewhere and
someone has to pay
for it, but does it
always have to be the
client who pays for
100% of the learning
curve?  
Instead of assigning
an associate to a case
3 days after she has
passed the bar exam-
ination without com-
ment to the client,
tell the client who
you are assigning to
work on the client's matter and what you will do
to monitor the work and adjust the bill.

2. Attorneys can multiply. Sometimes 2
attorneys will reach a better conclusion faster
than a single attorney acting alone.  Truly, 2
heads are sometimes better than one.  However,
not every case and not every decision requires 2
or more attorneys to talk about it.  For $265 per
hour, someone in your firm should be capable of
making an unaided decision.

3. Overstaffing. The side with the most attor-
neys does not necessarily win the lawsuit.  Yes,
we all like applause when we brilliantly "score"
a point in court, but it doe not entitle us to bring
our own cheering section.  
Recognizing, "They also serve who only stand
and wait," was it still really necessary to involve
1 partner, 2 associates and 1 paralegal in your
court appearance or at the deposition?

4. Musical Chairs. Instead of rotating
lawyers in and out of a matter, and having each

re-learn what those who came before knew,
assign personnel to a case from its beginning
until it ends.  Not only will those personnel
know what is going on, but also the client will
like dealing with lawyers who know the history
of the case.

5. Research Squared. Was it really necessary
to research, "How to serve a subpoena when
they will not open the door?"  You have 50
lawyers in your firm with an average of 20 years
of experience each (1,000 lawyer years), and you
hold yourself out as "the expert" in the area for
which you were retained.  

Surely, there is some ques-
tion for which you either
know the answer or decide
that it is improper to bill the
client for researching what
you claim is your area of
expertise.
6. "Ye Old" Deposition

Game. Your paralegal bills
$25,000 to prepare deposition
summaries, and then your
client cannot find a single
time entry for a partner or
associate reading a deposition
summary. 
Worse, your time records are

packed with partners and associates rotating
through the case who read the depositions, but
never the summary!  So, why did you bill the
client $25,000 for something no one reads?

7. Sky Caps. Few things are more relaxing than
to be at 34,000 feet, traveling at 600 mph and
drinking 20-year-old scotch, while billing at $250
per hour.  Perhaps you should bill travel time at
50% of your normal hourly rate.  The scotch will
taste just as good, but your client will not get indi-
gestion when he gets your bill.

8. Coversations by the Coffee Pot. Nine of
your partners and associates bill time to the ABC
matter, but 7 of them record total times of 0.2 or
0.3 hours.  

What substantive work can actually be per-
formed in the 6 or 12 minutes that are being
billed to the client?  Let's be honest, it takes 12
minutes to sharpen a pencil.  You had a conver-
sation over the coffee pot and "wasted" 30 min-
utes in social conversation, and you need to

make up the time.
9. It’s Party-time. Avoid interoffice confer-

ences like the plague.  Bury them in the time
records.  Even lie in your record-keeping.  But
never, never record "Conference with Partner"
and fail to tell your client what was discussed,
why the conference was necessary and how it
will save the client time and money.  

There is no single thing more aggravating to a
client than to see several of his high-priced attor-
neys sitting in a room, spending his money at
rates that could pay for the next moon program.

10. The "Della Street" Game. Would Perry
Mason, if he were alive today, bill Della Street
as a paralegal?  In the lawyer's modern lexicon,
paralegals are used to perform certain work that
traditionally had been performed by attorneys,
thereby lessening the cost of the engagement to
the client.  

In practice, paralegals perform work that was
traditionally performed by legal secretaries at no
cost, thereby increasing the cost of the engage-
ment to the client, and increasing the profit of
the engagement for the law firm.  

Consider sending your paralegals to the
library and having them do research and, per-
haps, involve them in your discovery efforts and
even have them prepare answers to simple inter-
rogatories, but have your secretaries do your fil-
ing and ordering out for lunch.

Lessons Learned
If there is any lesson to be learned, it is to

avoid surprising your client with a large bill full
of "incidents" like those just described.  Tell
your client what you are going to do before you
do it; explain why you are going to do it and
how it will benefit your client.  

When the bill is sent, telephone your client and
remind him of your earlier conversations.  More
often than not, maintaining a good relationship
with a client is simply a matter of timely and
informative communication . . . and remembering
that your client will have a fundamentally differ-
ent view of every action taken by you.  

You will focus on the marginal utility of your
actions.  Your client will focus on its costs.
Finally, bear in mind that attorneys' fees are a
cost to the client, but a benefit to the attorney.
Your interests and those of your client are on
opposite ends of the spectrum.

The Rainmaker

“One lawyer
with a briefcase

can steal
more than a

thousand men
with guns.”
-Mario Puzo

Actions That Will Drag you Before The

State Bar Fee Arbitration Committee10 By: Alan L. Liebowitz
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ON THE HISTORY OF THE BUSINESS LAW SECTION
By: Morton M. Scult, Former Chair of the Section

REFLECTIONS

The Business Law Section of the State
Bar of Arizona has been in existence for
over 35 years.  Of these, I have been a
member for over 25 years.  I can truthfully
say that the time spent in this endeavor has
been truly rewarding, as a member, a mem-
ber of the executive council, Chair of the
Uniform Commercial Code Subcommittee
and Section Chair.  Not only have I been
provided the opportunity of increasing my
knowledge of business law issues, but also I
have developed many long-lasting collegial
relationships with other members of the
Section.  

What follows are my reminiscence of the
activities of the Section for those who are
new to the Section and for those who enjoy
reminiscing.  

Corporation, Banking and
Business Law

The Section was originally constituted as
the Section on Corporation, Banking and
Business Law.  In its earlier days, it was pri-
marily composed of attorneys who specialized
in representing financial institutions and most
of the involvement of the Section dealt with
issues that impacted banking and lending. 

Gradually the scope of interest of mem-
bers of the Section broadened to include a
wide array of issues which business lawyers
are called upon to deal with. To reflect this
shift in emphasis, the Section's name was
changed in 1991 to what it is today.

The mission of the Section, as stated in
its bylaws, is to promote the objectives of
the Bar within the area of business law by
furthering the development of business law,
cooperate in obtaining uniformity with
respect to both legislation and administra-
tion in business law, and most importantly,
promote the legal and ethical education of
its members through meetings, conferences
and publications.

Popular CLE Breakfast Meetings
The most popular and well-attended

activity of the Section through the years has
been the monthly breakfast meetings held in
Phoenix at which presentations are made on

a current topic. Through the years, many of
the presentations at the monthly breakfast
meetings have been videotaped in order to
make the material available to practitioners
throughout the State. 

In 1991, the Section began its monthly
breakfast meetings in Tucson in order to pro-
vide attorneys in that geographical area the
benefit of those educational meetings.

Because of the advent of mandatory CLE
in 1990, the activities of the Section in pro-
viding meaningful, as well as interesting, pre-
sentations on a variety of subjects relating to
business law became even more important. 

Consequently, the Section has sponsored
seminars and programs at the annual State
Bar convention through the years on vari-
ous significant topics, both alone as well as
in conjunction with other sections of the
Bar, including the Bankruptcy Section, the
Corporate and Business Litigation subsec-
tion, the Real Property section and the
Securities Regulation section. These meet-
ings have provided a great opportunity for
attorneys who practice in the business area
to become acquainted with each other. 

1987 - First "Hard Copy"
Newsletter

In 1987 the Section began publishing a
newsletter for its members -- which unfor-
tunately lasted only three years -- to provide
valuable information on legislative and
legal developments to our members.  

With some luck and much hard work, the
Executive Council of the Section is hoping
that with the commencement of this
"online" newsletter, interest and participa-
tion of our membership will grow so that
the online newsletter will become an impor-
tant communication media to the Section
members who are not able to attend the
monthly breakfast meetings.

Legislative Projects Worth
Remembering

Through the years, the Section has been
responsible for many important and signifi-
cant projects.  

In the field of legislation, the Section has

been active individually and in conjunction
with the National Conference of
Commissioners on Uniform Laws to secure
the enactment in Arizona of the Uniform
Commercial Code, including the 1972 and
1998 revisions to Article 9, the adoption of
Article 2A pertaining to personal property
leasing, the revisions to Article 8 pertaining
to investment securities, the Uniform
Fraudulent Transfer Act, the Uniform
Partnership Act, and the Uniform Limited
Partnership Act.  

The Section has also spearheaded revi-
sions to the entire Arizona Corporation
Code and facilitated the enactment of the
Limited Liability Act in Arizona.

The Section has assisted various state
agencies creating and revising their rules
and regulations. In specific, through a sub-
committee of the Section, rules and regula-
tions were drafted for the Banking
Department pertaining to the mortgage
bankers and mortgage brokers laws. 

Non-Legislative Achievements
In the non-legislative arena, one of the

most significant projects of the Section was
in 1989, through a subcommittee, the publi-
cation of a uniform standardized form of
legal opinion for Arizona business transac-
tions which was designed to eliminate the
last minute haggling between counsel as to
the nature, scope and content, with the
result that today the nature and content of
legal opinions in business transactions for
the most part is not a subject of adversarial
negotiation, which generally theretofore
existed in business transactions.

Lastly, the Section should take pride in
establishing, in 1992, a scholarship both at
ASU Law School as well as the UofA Law
School for third year students studying
business law.

The Section, through the years, has cer-
tainly been of inestimable value to those
that have participated and been active. All
business lawyers are encouraged to
become active members of the Section. By
doing so you will have, as I have had,
many educational, intellectual and colle-
gial opportunities.



LETTER FROM THE CHAIR

Dear Section Members:
As my one-year term as Business

Law Chair draws to conclusion, I am
pleased to report that we have had an
excellent year.  The Business Law
Section seems to be fully resurrected
and enjoying good health while
accomplishing great things, too.  

We have a nucleus of good leader-
ship to carry the torch forward with
many existing excellent programs,
while other projects are either under-
way or in the planning stages.

The Wednesday morning monthly
breakfast meetings at the University 
Club (Phoenix) have been very suc-
cessful this year. Attendance has been
steadily increasing.  Thanks to Judith
Gargiulo and Pamela Kingsley for
their hard work in organizing these
sessions. For those who haven't attend-
ed, this is the best and most informa-
tive $5 breakfast in town.  

We also thank all those speakers
who have been kind enough to share
their time and expertise with us.
Included in this group are: Robin
Couture, Chris Kaup, Lynda Shely,
John Tellier, Joel Pogar, Norm
Hulcher, Carolyn Johnsen, Lynton
Kotzin, Scott Weiss, Michael Straneva,
Paul Roshka and Phillips Gutilla.

The Business Law Section presenta-
tion at the State Bar Convention in
June at La Paloma in Tucson promises
to be very fun, interesting, dynamic
and filled with pearls of knowledge.  

There will be a Business Law
Section hosted Cocktail Party at 5:00
P.M. on Thursday, June 9th with live
entertainment, Tucson's own
Silverwood Duo.  We cordially invite
all Section members to attend and get
involved.

Thanks to Glenn Bacal for coordi-
nating our excellent annual meeting
CLE programs, "Three Gems" and
"Three Diamonds" 
and to Audrey Cohen-Davis and Mark 

Briggs for assisting in the planning
and organization of these special annu-
al meeting events.

As you are witnessing, we are also
pleased that this message is reaching
you through another one of our new
projects, the brand new AZ Business
Law quarterly publication called The
Arizona Business Lawyer.  

One of my objectives as Chair of the
Section was to try to locate and utilize
good talent.  

Paul Buser, Editor-in-Chief of our
new online publication, is certainly
one of my best finds of the year.  The
initiative he has already demonstrated
in putting this new publication togeth-
er is outstanding.  He brings to his
new assignment excellent credentials
and a track record of prior successes
with many other respected legal 
publications.  

It is my belief that The Arizona
Business Lawyer will be a great
achievement in its own right and will
help to unite and strengthen Section
membership and communication.

There are many other Section devel-
opments about which I am pleased, but
space is too limited to report them.
You will have to check them out for
yourselves in the coming year.  

Thank you for the opportunity that
you have given to me to serve as
Section Chair.  I am certainly pleased
that I had the privilege of meeting and
working with top professionals where
my section work has taken me during
the past year.

And last but not least, a final thanks
to Nancy Nichols, State Bar of Arizona
Committees and Sections Assistant
Administrator for her unwavering ded-
ication and hard work to help me get
through this year.

By: William D. Black, Section Chair 2001-2002
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announcements

3
CLE

CREDIT
HOURS

Friday, June 7
8:50 am

to
12 noon 

THREE DIAMONDS: 
Three Lively Sessions on What it Feels
Like Going to Web Hell, and How to Get
Back; How to Help Smart Business Clients
Avoid the Poorhouse; and Surviving with
the Litigators after Litigation Commences
Sponsored by: Business Law Section

Seminar Lead Chair:
Glenn S. Bacal,
Quarles & Brady Streich Lang

Seminar Co-Chairs:
William Black, 
Law Offices of William D. Black
Mark Briggs, 
Quarles & Brady Streich Lang LLP
Audrey Cohen-Davis, 
Law Offices of  Donald W. Hudspeth PC

Regulatory Issues and the Internet –
How even a simple client website can
cause all legal hell to break loose.
Speakers:  Deanna Conn of Quarles &
Brady Streich Lang LLP and Michael
McNulty of Brown & Bain PA.

Flailing While Failing – While their busi-
ness lawyers are attending to corporate
formalities, struggling clients are often in
urgent need of special advice.  We’ll teach
you how to spot some signs of economic
and/or personnel failure early enough to
avoid bankruptcy and employment prob-
lems.  Speakers: John Dawson of
Quarles & Brady Streich Lang LLP and Jon
E. Pettibone of Quarles & Brady Streich
Lang LLP.

Liti-Grating – Litigation tips for business
attorneys from top litigators on how they
can help make litigation, when it occurs,
less grating on their clients and on the liti-
gators. Speakers: Robert E.B. Allen of
Allen Price & Padden PC, Andrew R.
Sherwood of Quarles & Brady Streich
Lang, and Paul F. Eckstein of Brown &
Bain PA.

SBA
annual
convention
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Author Biographies/Photos
MY CORPORATE CLIENT’S...
Pamela L. Kingsley gained her litiga-
tion experience by practicing her first

twenty years out of
law school with
Philip T. Goldstein,
concluding with
the firm Goldstein,
Kingsley &
McGroder, Ltd.
She then joined
the Scottsdale law
firm of Peskind,
Hymson &

Goldstein, P.C. for four years, and has
enjoyed being a shareholder with
Tiffany & Bosco, P.A. for the last two
and one-half years.  Her litigation prac-
tice is complemented by regular basis,
long-time and new business clients.
Pamela can be reached at pamela.kings-
ley@azbar.org.

THE EFFECT OF NEW RULE...
Paul J. Buser is a sole practitioner in
North Scottsdale. His practice focuses
on the resolution
of business,
estate and prop-
erty disputes. He
is a graduate of
The Arizona
College of Trial
Advocacy and is
trained in both
mediation and
arbitration. He
can be reached at
paulbuserlaw@scottsdaleandphoenix.org.

William D. Black has served as the
Chair of the Business Law Section for
the 2001-2002 year. He established his
own firm known as the Law Offices of
William D. Black in 1979. He has been
practicing law for over twenty-five years
and has a very diverse legal back-
ground. He is a native of Minneapolis,
Minnesota, but has enjoyed living and
working in Phoenix since 1979. He did
his undergraduate work at Northwestern
University in Evanston, Illinois and then
attended and graduated from the
University of Wisconsin Law School in
Madison, Wisconsin. He practices prin-

cipally in the areas of business and
commercial litiga-
tion, personal injury
law and medical
malpractice law. He
also does consider-
able business trans-
actional law. He
plans to stay active
with the Business
Law Section by
assisting in the
Arizona Business
Lawyer and serving in other capacities
on the Business Law Executive Council. 

10 ACTIONS THAT WILL DRAG
YOU...
Alan L. Liebowitz is Of Counsel to the
Phoenix law firm of Lieberman Dodge
Gerding Kothe & Anderson, Ltd.  He is
also the principal of Legal Expense
Reduction Specialists, an attorney fee
auditing and consulting firm that has
been providing legal bill review and
multi-functional auditing services since
1992.  Mr. Liebowitz is also a practicing
attorney in commercial and business
law. Alan can be reached at 
liebowitza@aol.com

FUNDAMENTALS OF 
BUSINESS VALUATION...
Lynton M. Kotzin is Vice President and
Director of the Business Valuation and
Litigation Support Group at Ringel

Kotzin Valuation
Services (Phoenix).
Lynton is a Certified
Public Accountant
(CPA), Chartered
Financial Analyst
(CFA), Certified
Insolvency and
Restructuring Advisor
(CIRA), and is accred-
ited in business valua-

tion (ABV). He be can be reached at
lyntonkotzin@ringelvs.com.

Scott K. Weiss is an associate attorney
in the corporate and securities depart-
ment of the Phoenix office of Greenberg
Traurig, LLP.  Scott is also a Certified
Public Accountant.  He advises both

publicly held and pri-
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